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In the Court of Appeals of the District of Columbia. 


No. 2475. 

The Royal Glue Company, a Corporation, Appellant, 

vs. 

Leonard A. Lange. 


a Supfeme Court of the District of Columbia. 

No. 52430. At Law. 

Leonard Lange, Plaintiff, 
vs. 

The Royal Glue Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration, See. 

Filed March 9, 1910. 

In the Supreme Court of the District of Columbia. 

No. 52430, Law, Doc. —. 

Leonard Lange 
vs. 

The Royal Glue Company, a Corporation. 

1. The plaintiff, Leonard A. Lange, sues the defendant Royal 
Glue Company, a corporation duly incorporated under the laws of 
the District of Columbia, for money payable by said defendant to 
said plaintiff for that heretofore, to wit, on the 23rd day of May, 
1908. hy an agreement in writing the said defendant agreed to sell 
and did sell to the said plaintiff eight shares of the preferred treas¬ 
ury stock of the capital stock of said defendant at $125.00 per share, 
upon the distinct and express condition that at any time after the 
expiration of one year from said 23rd day of May, 1908, the said 
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defendant would repurchase from the said plaintiff the said eight 
shares of said preferred treasury stock at its standard selling price 
at the time of repurchase, or in any event, at not less than $125.00 
per share; that the plaintiff paid the defendant for said eight shares 
of stock at the agreed price of $125 per share, and on or about Au¬ 
gust 16th. 1909. the plaintiff made a demand upon the de- 

2 fendant to comply with its said agreement to repurchase said 
stock and }>erform the condition of the sale of said stock hv 

the defendant to the plaintiff and did for this purpose draw and 
issue his draft or bill of exchange upon said defendant for $1,000, 
payable at sight to the order of the Union Trust Company of the Dis¬ 
trict of Columbia, said draft or bill of exchange being dated August 
13th, 1909, and be attached to said draft or bill of exchange the cer¬ 
tificate for said eight shares of treasury stock of said defendant 
which it has issued to the plaintiff in pursuance of the aforesaid 
agreement ; that said draft or Dill of exchange, with the said cer¬ 
tificate was, on, to wit, August 15, 1909, duly presented for pay¬ 
ment to the defendant Company, and payment demanded, but pay¬ 
ment thereof was refused by it. and said draft or bill of exchange 
was thereii|H)U duly protested. That thereafter, and on, to wit, 
August 26, 1909, the plaintiff, through bis attorneys, again de¬ 
manded of the defendant that it comply with its said agreement to 
repurchase said stock and perform the condition of the sale thereof 
by the defendant to the plaintiff, l ut the defendant wholly failed 
and refused to comply with said demand and perform said condition 
and repurchase said stock. Therefore the plaintiff brings this suit 
and claims from the defendant the sum of $1,000, with interest 
thereon from the 16th day of August, 1909, and $1.97, the costs 
of protesting the aforesaid draft, or bill of exchange, besides the costs 
of this suit. 

2. The plaintiff sues the defendant for money payable by the de¬ 
fendant to the plaintiff for goods sold and delivered by the 

3 plaintiff to the defendant : and for work done and materials 
provided by the plaintiff for the defendant at his request; 

and for money lent by the plaintiff to the defendant ; and for 
money paid by the plaintiff for the defendant at his request; and 
for money received by the defendant for the use .of the plaintiff; and 
for money found to be due from the defendant to the plaintiff on ac¬ 
counts stated between them. And the plaintiff claims the sum of 
$1,000, with interest thereon from the 16th day of August, 1909, 
and $1.97, the costs of protesting the aforesaid draft, or bill of ex¬ 
change, besides the costs of this suit. 

RALSTON. SIDDONS & RICHARDSON, 

Plaintiff's Attorneys. 

Affidavit. 

******* 

City of Milwaukee, 

State of Wisconsin , ss: 

Leonard A. Lange, being first duly sworn, on oath deposes and 
says that he is the plaintiff named in the foregoing Declaration, to 
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which the Royal Glue Company, a corporation duly incorporated 
under the laws of the District of Columbia, is named as defendant, 
and which Declaration is hereby made a part of this Affidavit, and 
the allegations of said Declaration are true; that this affiant’s cause 
of action against the defendant is based upon an agreement in 
4 writing, made bv tbe defendant Company with him, on or 
about the 23rd day of May, 1908, whereby and wherein the 
said defendant agreed to sell, and did sell, to this affiant. Eight 
(8) shares of the preferred treasury stock of the capital stock of 
said defendant at One Hundred and Twenty-five (125.00) Dollars 
per share, upon tbe distinct and express condition that at any time 
after the expiration of One (1) year from said 23rd day of May. 
1908, the said defendant would repurchase from the said plaintiff 
the said Eight (8) shares of said preferred treasury stock at its 
standard selling price at the time of repurchase, or, in any event, 
at no less than One Hundred and Twenty-five (125.00) Dollars per 
share; that the plaintiff paid tbe defendant for said Eight (8) shares 
of stock at the agreed price of One Hundred and Twentv-five 
(195.001 Dollars per share, and tbe defendant issued to the plain¬ 
tiff a certificate of stock for said Eight (81 shares, the same being 
dated Mav 25, 1908. and numbered 074: that on or about the 10th 
day of August. 1909, this affiant made a demand upon the defendant 
to copipIv with its said agreement to repurchase said stock, and ner- 
form tbe condition of tbe sale of «aid stock bv tbe defendant to this 
affiant, and tbe affiant did for tbb purpose draw and issue his draft 
or bill of exchange upon said defendant for One Thou«and 
(1,000.001 Dollars, pavablo at sight to tbe order of the Union Trust 
Company of tbe District of Columbia, said draft or bill of exchange 


being dated August 13, 1909. and be attached to said draft 
5 or bill of exchange tbe aforesaid certificate of stock: that. 

said draft or bill of exchange, with the said certificate, was. 
to wit. on August 10, 1909, duly presented for payment to the de¬ 
fendant and payment demanded, but payment thereof was refused 
by it and said draft or bill of exchange w T as thereupon duly pro¬ 
tested: that thereafter and on. to wit. August 20. 1909, this affiant, 
through bis attorneys, again demanded of the defendant that it 
comply with its said agreement to repurchase said stock and perform 
the condition of the sale thereof bv tbe defendant to this affiant, but 
the defendant wholly failed and refused to comply with said demand 
and perform said condition, and repurchase s*vd stock, and there¬ 
fore this affiant claims to be due to him from said defendant, exclu¬ 
sive of all setoffs and just grounds of defense, the sum of One Thou¬ 
sand (1,0001 Dollars. 1 ‘eing tbe total amount for said Eight (8) 
shares at One Hundred and Twenty-five (125.001 Dollars per share, 
together with interest on said One Thousand (1,000) Dollars from 
the 16th dav of August, 1909. and One and 97/100 (1.97) Dollars, 
the costs of protecting tbe aforesaid draft or bill of exchange, besides 

the costs of this suit, * T 

LEONARD A. LANGfi. 
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Subscribed and sworn to before me, a Notary Public in and for 
the City and State aforesaid, this 71b day of March, A. D. 1910. 

[seal.]: CHARLES E. CANRIGHT, 

Notar;j Public, Milwaukee County, Wisconsin. 

Mv commission expires July 15, 1911. 

6 Bill of Particulars. 


Yahr & Lange Drug Co., 
Wholesale Druggists, 
Jobbers in all Kinds of Glass, 
480-502 Market Str. 


Milwaukee. Wis., May 23, 1908. 


The Royal Glue Company of Washington, D. C., agrees to sell to 
Leonard A. Lange of Milwaukee. Wisconsin, eight (8) shares of 
the preferred treasury Royal Glue stock, at One Hundred and 
twenty-five (125.00) dollars per share, stock fully paid and nonas¬ 
sessable, and agrees to receive in payment therefor, a three months’ 
note drawing interest at the rate of six per cent, per annum, and 
agrees to renew said note, or any portion of it. at its maturity, pro¬ 
vided the maker is unable to pay it. and to this end agrees to ad¬ 
vance to the maker a sufficient amount of cash with which to take 
up said note, should it be deposited in a bank for collection, or held 
by the Royal Glue Co., or otherwise. 

The Royal Glue Co. further agrees at any time after the expira¬ 
tion of one year from date hereof, to repurchase from the said 
Leonard A. Lange, hi- bei^s or assign*, the said ei"ht shares of the 
preferred treasury Royal Glue Stock, at its standard selling nriee 
at time of repurchase, and in anv event at not less than One Hun¬ 
dred and twenty-five dollars i>er share, net cash. 


ROYAL GLUE CO 
C. IT. NEELY, 

Gcn’l Manager. 


7 Stipulations in Reference to Particulars of Demand. 

Filed September 12. 1912. 

♦ * * * * * * 

Tt is hereby stipulated and agreed by and between counsel of rec¬ 
ord in the above entitled cause, that the contract bv and between 

t 

Leonard A.'Lange and The Royal Glue Company, Tnc. dated May 
23. 1908 and heretofore filed with the Clerk of the Supreme Court 
of the District of Columbia, shall be considered as the particulars of 
demand attached to the declaration filed herein. 

RALSTON, STD DONS & RICHARDSON, 

- A Horn e ys for Plai n tiff. 

W. GWYNN GARDINER. 

Attorney for Defendant. 
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Defendant’8 Pleas. 

Filed April 22, 1910. 

* ****** 

. Comes now the defendant, the Royal Glue Company, a corpora¬ 
tion, hy its attorney, and for Plea to the two counts of^the Declara¬ 
tion filed against it in the above entitled cause, says: 

First. That it is not indebted to the plaintiff in manner and 
form as alleged in said Declaration. 

8 Second. And for further Plea to the two counts of said 

Declaration this defendant says that it did not promise in 
manner and form as alleged in said Declaration. 

W. GWYNN GARDINER, 

Attorney for Defendant. 


Substituted Affidavit. 

Filed June 6, 1911. 

******* 

Leave of the Court first had and obtained the defendant files this, 
its substituted affidavit. 

District of Columbia, To wit: 

I, John U. O’Meara, being first duly sworn, on oath depose and 
say that T am the President of the defendant Company, and that T 
have the authority to make this affidavit. 

Deponent says that they have a complete defense to all of said 
claims as set forth in said Declaration, and each Count thereof, and 
aver their defense to be as follows: 

That under the terms of the Charter and By-Laws of the Com- 
I ^ ^ ^ ch are now in the possession of this deponent, and with 

which this deponent is thoroughly familiar and acquainted there is 
no authority given to the defendant corporation to enter into any 
such agreement as pleaded in said Declaration and Bill of 
9 Particulars, and that this deponent is ready to verify by a 
production of the Charter and By-Laws at the trial of this 

cause. 

This deponent further says that since the issuance of said certifi¬ 
cate to the plaintiff in this cause he has been paid $24.00 every 4 
months, which is a dividend of 9% per vear on the eight shares of 
stock held by him. and that since the filing of the Declaration in the 
above entitled cause the plaintiff has been paid the sum of $72 in 
dividends which has been retained and used by him, and that he is 
now estopped from asserting any rights which he may have under 
the contract attempted to have been entered into between the Com¬ 
pany, through its general manager and the plaintiff, and deponent 
further says that if the plaintiff is entitled to any action whatever it 
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should be by suit in damages for the difference between the selling 
price of the stock and the contract price, and not for the full amount 
of the certificate in debt as in this case. 

JOHN U. O’MEARA. 


Subscribed and sworn to before me a Notary Public in and for the 
District of Columbia this 81st day of May, A. P., 1911. 

[seal.] ALBERT C. MURPAUGH, 

Notary Public , 7). C. 


10 Motion for Judgment under 73rd Rule. 

Filed September 26, 1911. 

******* 

Now comes the plaintiff Leonard Lange by Ralston, Siddons tfc 
Richardson, his attorneys, and moves the Court for judgment 
against the defendant herein under the seventy-third rule, for want 
of a sufficient affidavit of defense. 

RALSTON. STPPONS & RICHARDSON, 

Plaintiff's A ttorneys. 


September 28, 1911. 

To W. Gwynn Gardiner. Esquire. Attorney for Defendant: 

You will please take notice that on Friday, October 0th, 1911, or 
as soon thereafter as counsel can be heard, we will submit the fore¬ 
going motion to the Judge presiding in the Circuit Court for his 
action. 

RALSTON, SIDDONS & RICHARDSON, 

Plaintiff's Attorneys. 


11 Further Plea. 

Filed July 1. 1912. 

* ****** 

Leave of the Court first had and obtained; comes now the defend¬ 
ant, The Royal Glue Company, a corporation, and for further Plea 
. to the Declaration of the plaintiff filed in the al>ove entitled cause, 
and says that neither under the corporation law, of the District of 
Columbia under which the defendant company is incorporated, nor 
in accordance with the By-Laws of the said corporation, is it per¬ 
mitted to the defendant company to make any such agree¬ 
ment or contract as is sued on by the plaintiff in the above en¬ 
titled cause, and the defendant corporation says that such agreement 
or contract as is sued on bv the plaintiff is both ultra vires and void, 
and that no recovery can be had upon the same. 

W. GWYNN GARDINER, 

Attorney for Defendant. 


LfcOttAfcD A. LANG& 
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Supreme Court of the District of Columbia. 

Monday, July 1st, 1912. 

Session resumed pursuant to adjournment, Hon. Ashley M. 
Gould, Justice presiding. 

* * * * * * * 

Upon consideration of plaintiff’s motion filed herein by 
12 his attorneys of record for judgment under the Seventy- 
third Rule of this Court, it is ordered that said motion be, 
and the same is hereby granted. Wherefore, it is considered that 
the plaintiff herein recover of the defendant the sum of One Thou¬ 
sand Dollars ($1000.00) with interest thereon from the 16th day of 
August 1909, and $1.97 the costs of protest, together with the costs 
of suit to be taxed by the Clerk, and have execution thereof. 

From the foregoing the defendant by its attorney, in open court, 
notes an appeal to the Court of Appeals. Whereupon, the penalty 
of a bond to operate as a Supersedeas, is hereby fixed in the sum of 
One Thousand Five Hundred Dollars. 


Stipulation in Reference to Plea. 

Filed July 10, 1912. 

* * * * * * * 

It is hereby stipulated and agreed by the parties to the above en¬ 
titled action and by their resj>ective counsel of record, that the plea 
of ultra vires filed by the defendant company, by leave of court ob¬ 
tained after the court had handed down its opinion granting the 
motion for judgment made by the plaintiff, notwithstanding the 
pleas and the substituted supporting affidavit of the defendant there¬ 
tofore filed by it, shall be taken and considered as having been 
filed before said plaintiff’s motion for judgment, and that 
13 said motion for judgment shall be taken and considered as 
based upon said plea of ultra vires as well as upon the pleas 
of nil debet and non assumpsit heretofore filed by said defendant, and 
that the judgment for the plaintiff, entered in this case upon its 
aforesaid motion, is based upon all three of the aforesaid pleas of the 
defendant. 

RALSTON, SIDDONS & RICHARDSON, 

Plaintiff's Attorneys. 
W. GWYNN GARDINER, 

Defendant's Attorneys. 


Memoranda. 

July 10, 1912.—Appeal bond (supersedeas) approved and filed. 
Time to file transcript of record extended from day to day to and 
including, October 21, 1912. 





8 


THE ROYAL GLt T E COMPANY, ETC., V9. 


Designation of Record. 


Filed Sept. 1*2, 1912, in Lieu of One Filed Aug. 28. 1912. 

♦ * * * * * * 


John R. Young, Esquire, Clerk Supreme Court of the District of Co¬ 
lumbia, Washington, D. C.: 

In the matter of the appeal of the defendant in the above 
14 entitled cause from the judgment entered therein on the 1st 
day of July A. D. 1912, the appellant designates the follow¬ 
ing papers and proceedings as the record on appeal. 

1. The declaration, particulars of demand and supporting affi¬ 
davit. 

2. Stipulation of counsel in reference to the particulars of de¬ 
mand. 

3. Pleas of defendant and substituted affidavit of defense. 

4. Additional plea of defendant and stipulation of counsel in 
reference thereto. 

5. Motion for judgment under 73rd rule and notice. 

6. Judgment for plaintiff on motion, with notice of appeal in 
open court. 

7. Memorandum of supersedeas bond approved and filed. 

8. Order extending time to tile transcript of record to Octol>er 21, 
1912, inclusive. 

9. Copy of this designation, including acknowledgment of service 
bv counsel for appellee. 

W. GWYNN GARDINER, 

Attorney for Appellant. 


Service by copv acknowledged this 4th dav of September, 1912. 

RALSTON, SID DONS cV RICHARDSON, 

Attorneys for Appellee. 

Designation as above 0. Iv. 

RALSTON, STDDONS & RICHARDSON. 


15 Assignments of Error. 

Filed September 14, 1912. 

♦ * * * * * * 

The defendant designates the following as his Assignments of 
Error in the above entitled cause. 

1. The Court committed error in entering judgment for want of a 
sufficient Affidavit of Defense. 

2. The Court committed error in entering judgment because of 
the insufficiency of the Plaintiff’s Affidavit. 

3. The Court committed error in ruling that the attempted re¬ 
purchase of the stock would not reduce the capital stock of said 
Com pan v, but was onlv for the purpose of reissue. 

W. GWYNN GARDINER. 

R. J. WHITEFORD, 

Attorneys for Defendant. 


LEONARD A. LANG& 
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16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
15, both inclusive, to be a. true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 52430 at Law, wherein 
Leonard Lange is Plaintiff and The Royal Glue Company, a cor¬ 
poration, is Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof, T hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 11th day of October, 1912. 

[Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2475. The Royal Glue Company, a corporation, appellant, vs. 
Leonard A. Lange. Court of Appeals, District of Columbia. Filed 
Oct. 21, 1912. Henry W. Hodges, clerk. 
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IN THE 



October Term, 1912. 


No. 2475 


THE ROYAL GLUE COMPANY, A CORPORATION, 

Appellant, 

vs. 

LEONARD A. LANGE, Appellee. 


BRIEF FOR APPELLANT 


Statement of the Case. 

This is an appeal from a judgment in the lower court 
against the appellant under the Seventy-third Rule because 
of the insufficiency of the pleas of the defendant below, 
appellant here, and the affidavit of defense filed with said 
pleas as recpiired by the Rules of Court. 
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Assignments of Error. 

I. The court committed error in entering judgment for 
want of a sufficient affidavit of defense. 

II. The court committed error in entering judgment 
because of the insufficiency of plaintiff’s affidavit. 

III. The court committed error in ruling that the at¬ 
tempted repurchase of the stock would not reduce the capi¬ 
tal stock of the said company, but was only for the purpose 
of reissuing. 


Argument. 

The plaintiff below filed with his declaration an affidavit 
(R. 2-3) and particulars of demand (R. 4), which particu¬ 
lars of demand is as follows: 

“Yahr & Lange Drug Co. 

Wholesale Druggists. 

Jobbers in all Kinds of Glass, 

486-502 Market Str. 

Milwaukee, Wis., May 23, 1908. 

The Royal Glue Company, of Washington, D. C., 
agrees to sell to Leonard A. Lange, of Milwaukee, 
Wisconsin, eight (8) shares of the preferred treas¬ 
ury Royal Glue stock, at One Hundred and Twenty- 
five ($125.00) Dollars per share, stock fully paid 
and non-assessable, and agrees to receive in payment 
therefor, three months’ note drawing interest at the 
rate of six per cent per annum, and agrees to renew 
said note, or any portion of it, at its maturity, pro¬ 
vided the maker is unable to pay it, and to this end 
agrees to advance to the maker a sufficient amount 
of cash with which to take up said note, should it be 
deposited in a bank for collection, or held by the 
Royal Glue Co., or otherwise. 
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The Royal Glue Co. further agrees, at any time 
after the expiration of one year from date hereof 
to repurchase from the said Leonard A. Lange, his 
heirs or assigns, the said eight shares of the pre¬ 
ferred treasury Royal Glue stock, at its standard 
selling price at time of repurchase, and in any event 
at not less than One Hundred and Twenty-five Dol¬ 
lars per share, net cash. 

Royal Glue: Co., 

C. H. Neely, 

Geril Manager ” 

The position of defendant below, appellant here, is, how¬ 
ever, that under the terms of the charter and by-laws of the 
appellant company, the appellant company had no authority 
to enter into any such agreement as the one sued on, and 
the same was both ultra vires and void. In support of this 
position the following contentions will be made: 

1st. The pleas and affidavit of the defendant raised a 
question of fact which should have been submitted to a 
jury. 

(a) Under the terms of the Charter and By-Laws 
of the company there is no such authority vested in 
the company as is attempted to have been exercised 
by the agreement in question. 

(b) That under the plaintiff’s affidavit and the 
pleas of the defendant and the affidavit of the de¬ 
fendant, there is nothing to show that any such con¬ 
tract or the contract in question was ever submitted 
to the Board of Directors or the proper governing 
body, where any such power might be given by spe¬ 
cial resolution. 

2nd. The contract is void because there was no power or 
authority given the corporation to execute any such instru¬ 
ment. 
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3rd. Because assuming it had the corporate power to 
execute the contract in question the officers of the company 
who executed them never had any authority from the com¬ 
pany so to do. 

4th. The contract is both ultra vires and void, because— 

(a) It is an attempt to reduce the capital stock 
which is contrary to law. 

(b) Because if this contract is upheld it is with¬ 
drawing from the trust fund of the company that 
which belongs to all of the stockholders and the 
creditors, and not to the payment of an individual 
stockholder. 

(c) Because there is no power given a corpora¬ 
tion under the District laws, under which this Com¬ 
pany is incorporated, to purchase its own stock. 


44 As to the Question of Fact as raised by the 

Pleadings,” 

The affidavit of the plaintiff, attached to the declaration, 
contains no reference or suggestion that the charter of this 
Company provided that it shall have the right to purchase 
or repurchase its stock. The bill and affidavit of defense 
specifically states that it has no such authority under its 
charter and by-laws, and we submit that testimony should 
have been taken in this cause to determine whether or not 
the charter and by-laws does contain such a prohibitive pro¬ 
vision. If it does, then the whole case of the appellee must 
fall because they certainly could not contend that in the 
face of such a prohibition the company could make such a 
contract as the one sued on in this case. 



Again, there is nothing in the affidavit or the pleadings of 
the plaintiff to show that the board of directors, or the 
governing body, or any member of it who had authority, 
even passed upon, authorized, ratified, or sanctioned the 
agreement in question, and, even assuming for the sake of 
argument, that the charter and by-laws were silent upon 
whether or not they could make such a contract, in that 
event it would be necessary that the board of directors or 
proper governing body should especially authorize such a 
contract to be entered into, and surely it could not be con¬ 
tended here that such a thing was done when no claim is 
made of that character, nor is any statement made by the 
pleadings in this case that it was done; but the defendant 
positively denies that any such authority was ever conferred 
or granted. 


Can Corporation incorporated under the Laws of the 
District of Columbia make such a 
Contract as the One 
sued upon? 

The pleadings show that the defendant corporation was 
incorporated under and by virtue of the laws of the Dis¬ 
trict of Columbia. Sections 633 to 640, inclusive, of the 
Code of Laws of the District of Columbia defines the 
method by which the capital stock of a corporation, incor¬ 
porated under the laws of the District of Columbia, may 
increase or diminish its capital stock. 

Section 634 provides: 
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“Before any corporation shall be entitled to di¬ 
minish the capital stock, if the amount of its debts 
and liabilities shall exceed the amount of the capital 
to which it is proposed to be reduced, such amount of 
debts and liabilities shall be satisfied and reduced so 
as not to exceed such diminished amount of capi¬ 
tal.” 

Section 635, among other things, provides: 

“That a notice to each stockholder shall be given 
at least three weeks previous to the day fixed for 
holding the meeting.” 

Section 636, among other things, provides: 

“That there must be present in person or by proxy 
not less than two-thirds of all the stock of the cor¬ 
poration.” 

If such a vote shall show the desire to diminish the capital 
stock, Section 637 provides, among other things: 

“That a certificate of the proceedings showing a 
compliance with the provisions of this subchapter 
shall be made out, signed and verified by the affidavit 
of the chairman, and countersigned by the secre¬ 
tary.” 

Section 638, among other things, provides: 

That the certificate shall be made out and filed in 
accordance with Section 606 of the Code, which pro¬ 
vides for the manner in which the certificate of a 
corporation shall be filed. 

The question must then be raised, Is this contract one 
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wherein the defendant company by the carrying out of its 
terms would diminish its capital stock ? This being one of 
the assignments of Error in this case. 

The court below held that it was not, but that it was sim¬ 
ply a transfer of its certificate of stock from one stockhold¬ 
er to another. We respectfully submit that the law is 
against such a position, and in favor of our position that it 
is diminishing its capital stock. 

There is a conflict of authority (though not so much of 
a conflict as might be supposed from the loose statements 
of certain text books), on the general question as to wheth¬ 
er, under any circumstances, a contract on the part of a 
corporation to purchase its own stock will be enforced 
against the corporation at the instance of the vendor of such 
stock. The most that possibly can be claimed with refer¬ 
ence to the law of this District on the subject is that the 
question is an open one. Even this can only be claimed on 
the ground that no case presenting the precise question as 
the case at bar, has been adjudicated by our Courts. We 
will assume, of course, that this Court will, in the conflict 
of authorities, adopt those which will appeal most strongly 
to its reason, and are most consonant with its own decisions. 

No where, perhaps, has the doctrine been better stated 
than by Mr. Morawetz in his work on corporations. 

“Section 112. PURCHASE BY CORPORA¬ 
TION OF SHARES IN*ITSELF.—A purchase by 
a corporation of shares of its own stock, in effect 
amounts to a withdrawal of the shareholder whose 
shares are purchased from membership in the com¬ 
pany, and a repayment of his proportionate share of 
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the company’s assets. There is no substitution of 
membership under these circumstances, as in case 
of a purchase and transfer of shares to a third per¬ 
son, but the members of the Company and the 
amount of its capital are actually diminished. What¬ 
ever a transaction of this character may be called in 
legal phraseology it is clear that it really involves 
an alteration of the Company’s constitution, just as 
the withdrawal of a member of a co-partnership, 
with his porportionate share of the joint funds, in¬ 
volves an alteration of the constitution of a co¬ 
partnership. The amount of the Company's assets 
and the number of its shareholders, are diminished. 
Every continuing shareholder is injured by the re¬ 
duction of the fund contributed for the common 
venture; and, the creditors, who have trusted the 
Company, upon the security of the capital originally 
subscribed, or who are entitled to expect that 
amount of security, are entitled to complain. 

“It is no answer to say that shares having a 
market value must be regarded like any other per¬ 
sonal property, and that no person is injured if a 
solvent corporation in good faith purchases shares 
in itself at their market value, inasmuch as the 
shares so purchased are property in the hands of the 
company, and may at any time be reissued or sold. 
No verbiage can disguise the fact that a purchase by 
a corporation of shares in itself really amounts to a 
reduction of the company's assets, and that the 
shares purchased do in fact remain extinguished, 
at least until the re-issue has taken place. The fact 
that such a transaction may not tt-ecessarily be in¬ 
jurious to any person is not a sufficient reason for 
supporting it. It is contrary to the fundamental 
agreement of the shareholders and is condemned 
by the plainest dictates of sound policy. To allow 
the directors to exercise such a power would be a 
fruitful source of unfairness, mismanagement, and 
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corruption. It is for these reasons that a share¬ 
holder cannot be allowed to withdraw from the cor¬ 
poration with his proportionate amount of capital, 
either by a release and cancellation before the shares 
have been paid up, or by a purchase of the shares 
with the company’s funds.” 


In Clapp vs. Peterson, 104 Ill., 30, * * * 


“We mav add to these qualifications that the con¬ 
tract of exchange ought not to be to the advantage 
of a few favored stockholders, to the injury of the 
great body of them. In this case how much so¬ 
ever the apparent intention was to benefit all, the 
result of the contracts if enforced is disastrous to 
the last degree to the main body of the stockhold¬ 
ers. Under this state of case the contracts are at 
least voidable at the option of the company if re¬ 
pudiated within a reasonable time.” 

1 Beach, Priv. Corp., 242. 

Crandall vs. Lincoln, 42 Conn., 99, 100. 


One of the ablest discussions of this whole question will 
be found in the opinion of Judge Bradford, in Hamar vs. 
Taylor Co., 84 Fed. Rep., page 397, where among other 
things is stated: 


“If a corporation be incompetent to release sub¬ 
scribers to its capital stock whose subscriptions have 
not been paid, it is equally without authority to ex¬ 
pend the fund represented by the capital stock for 
the purchase of shares held by a stockholder who has 
paid for them.” 

Rider vs. Morrison, 54 Md., 429. 

Bedford Railroad Co. vs. Bowser, 48 Penna., 37. 


Alford vs. Miller, 32 Conn., 543. 
Jones vs. R. R. Co., 57 N. Y., 190. 


In Bellerby vs. Rowland (1902), 2 Ch., 14 Collins, M. R. 
says at page 25 : 

“I can see no distinction, in principle, between re¬ 
turning to a shareholder a part of the paid-up capi¬ 
tal in exchange for his shares and wiping out his 
liability for the uncalled-up sum payable thereon. 
Both methods involve a reduction of capital, which, 
as Lord Watson pointed out in Trevor vs. Whit¬ 
worth, persons dealing with this company, are en¬ 
titled to rely upon as existing, either as paid up, or 
as still to be called up, and such a reduction, there¬ 
fore, can only hold good if sanctioned under the con¬ 
dition prescribed.” 

In Section 113 of Morawetz it is stated the decisions of 
the courts are not all in accord with the principles and au¬ 
thorities referred to in the preceding sections, and he then 
proceeds as follows: 

“In City Bank of Columbus vs. Bruce it appeared 
that the directors of a banking corporation had 
passed a resolution authorizing all the shareholders 
who were indebted to the corporation on account of 
stock notes to cancel their indebtedness by surren¬ 
dering their shares to the company at a specified 
rate, and that nearly one-half of all the shares in the 
company had been surrendered accordingly. The 
Court of Appeals of New York held that this trans¬ 
action was in violation of the principle of the com¬ 
mon law.” 

“In Chicago, &c., R. R. Co. vs. Marseilles, the 



Supreme Court of Illinois held that the directors of 
a railroad company had a general authority to pur¬ 
chase shares in the company on its behalf, unless ex¬ 
pressly prohibited by the Charter.” 

“In Chetlain vs. Republic Life Ins. Co. the same 
Court held that a resolution authorizing those share¬ 
holders in a life insurance company who had paid 
twenty per cent on their subscriptions to call for a 
like percentage of all of their shares as fully paid- 
up, upon consenting to have the remainder cancelled, 
was valid. The Court said: ‘This in no sense di¬ 
minished the amount of the capital stock of the com¬ 
pany. Where a person had subscribed for, say, ten 
shares, and had paid $200, and was willing to re¬ 
ceive a certificate for two shares of $100 each, and 
cancel his subscription for the ten shares, the other 
eight still belong to the company, and they could sell 
them to whom they might choose. The subscription 
for shares, and the twenty per cent thereon, did not 
vest any title to the shares in the purchaser. That 
would only be a contract to purchase and pay for 
the number of shares for which the Subscription 
was made. Until paid for, and the purchaser re¬ 
ceived his certificate of stock, the title to the shares 
was still in the company.’ This reasoning (says 
Morawetz) indicates a complete misconnection of 
the nature of a stock subscription, and the result¬ 
ing rights and obligations, as well as of the real char¬ 
acter and consequences of a purchase by a company 
of shares in itself.” 

“In Iowa Lumber Co. vs. Foster the Supreme 
Court of Iowa held that a company whose articles of 
association authorized it to purchase and hold ‘any 
real estate or other property that may be deemed 
desirable in the transaction of its business,’ might 
purchase and hold shares of stock in itself.” 
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“If these decisions are carried to their logical re¬ 
sults, says Moravvetz, it is apparent that a corpora¬ 
tion may, at any time, by an easy process, be made 
to shrink away and finally vanish into nothing. It 
would only be necessary to ‘purchase’ shares from its 
stockholders. And in the end, after the last stock¬ 
holder had ‘sold’ his own shares to the company, and 
withdrawn with the proceeds, nothing material would 
remain to attest the former existence of the corpo¬ 
ration, except an empty treasury and cancelled stock 
certificates. Morawetz on Corp., 115 .” 

We respectfully submit that these authorities are conclu¬ 
sively to the point that had the company carried out the 
terms of the agreement sued on the capital stock of the 
company would have been diminished to the extent of the 
number of shares to the purchase in a manner which would 
be directly contrary to the provisions of the law giving a 
corporation the right to diminish its capital stock, therefore, 
this contract would be void for that reason. 


Docs the Code of Laws for the District of Columbia 
prohibit a Corporation from repurchas¬ 
ing Its own Stock? 


Section <>21 of the Code of Laws of the District provides: 

“No loan of money shall be made by any com¬ 
pany upon the security in whole or in part of its 
own stock; and if such loan shall be made, the trus¬ 
tee or officer authorizing the same shall be responsi¬ 
ble to the corporation therefor/’ 
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In this section which prohibits a corporation to loan 
money on its own stock carries with it, we respectfully 
submit, the greater power, “that of purchasing its ou>n 
stock,” for if a corporation is permitted to purchase its 
stock it would certainly be granting to it a greater power 
than to permit it to loan money on its own stock, and hence 
if a corporation is not permitted the lesser power, by what 
process of reasoning can it be contended that the greater 
power of purchasing its own stock is permitted to the cor¬ 
poration. If this section, which prohibits the loaning of 
money by a corporation on its own stock, carries with it 
the greater power, that of purchasing it, then the contract 
sued on is void, and the appellee’s case must fall. 

But, assuming that this corporation had the power to 
execute the contract in question, the plaintiff has not shown 
that the officers of the company who executed this contract 
in its behalf had any authority so to do, and since the execu¬ 
tion of such contract is foreign to the business of this cor¬ 
poration, and the purpose for which it is organized, and by 
no stretch of the imagination can it be considered that an 
executive officer of such corporation may by virtue of his 
office exercise any such power, therefore, unless the plain¬ 
tiff shows that such authority was conferred upon the officer 
to execute this contract, to do so his cause must fail. This 
proposition of law is best discussed in the case of Calteaux 
vs. Mueller, 102 Wis., 528, where the Court, speaking 
through Mr. Justice Marshall, stated the law to be thus: 

“But because it is within the power of a corpora¬ 
tion to purchase its own stock, it does not follow, 
by any means that an executive officer of such cor¬ 
poration, may, by virtue of hi., office exercise that 
power. It cannot be claimed here that Stemper had 
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any power other than such as was incident to his 
office, because there is no evidence of any special 
delegation of power by action of the board of direc¬ 
tors, or any implied authority by reason of the 
manner in which the business of the corporation was 
conducted. * * * It would seem that a dis¬ 

cussion of the subject presented and citation of au¬ 
thority is unnecessary to show that a mere business 
manager of a corporation organization, does not by 
virtue of his office, ordinarily possess any such ex¬ 
traordinary authority as that of buying in its capi¬ 
tal stock. The power of a corporation to do that is 
doubted in some jursidictions and denied in others. 
No court that concedes it goes so far as to hold that 
the power can be exercised by an officer of the cor¬ 
poration having no special authorization by the gov¬ 
erning body so to do.” 

The above is an accurate expression of a well established 
principle of law, and we do not cite further authorities than 
this for the reason that we feel that this proposition will be 
satisfactory to this court from a mere statement thereof. 


This Contract is both Ultra Vires and Void 

The underlying principle to which we finally invite this 
court's consideration is whether or not a corporation has 
the power to actually purchase or traffic in its own stock. 

One of the most recent cases on this subject, and one 
which has been often quoted, is the case of Md. Trust Co. 
vs. Mechanics Bank, 102 Md., 608. This case is of particu¬ 
lar importance to the court in considering the case at bar 
because the Maryland Law is similar to the law of the 
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District with relation to how a corporation shall reduce its 
capital stock, and their statute, like ours, prohibits a corpo¬ 
ration from loaning money upon the security in whole or 
in part of its own stock, so that the whole question to be 
considered here was considered by the Court of Appeals of 
Maryland in the above case, and after a most elaborate and 
learned consideration of all the cases on the subject that 
court unanimously held that the contract sued upon was 
void and ultra vires. 

The court, in the Maryland Trust Company case, in its 
opinion, on page 617, says : 

“Was the reduction of the Maryland Trust Com¬ 
pany’s capital stock by the purchase for it of its own 
shares under the contract alluded to, lawful; and 
was the extinguishment by that method of the stock¬ 
holders liability to the extent of the responsibility 
represented by the purchased shares, consonant with 
a sound, healthy, public policy? The Code of Public 
General Laws in Art. 23, Secs. 82 to 87, both inclu¬ 
sive, makes distinct and minute provisions relative 
to the method to be followed when the amount of 
capital stock of a corporation is to be diminished. 
The fact that the Legislature has prescribed a par¬ 
ticular mode to be pursued for the accomplishment 
of such a result necessarily excludes the right to re¬ 
sort to any other or different method. Those sec¬ 
tions enact that public notice published for at least 
four successive weeks must be given that a meeting 
of the shareholders will be held to determine whether 
the capital shall be diminished, and that if the share¬ 
owning at least two-thirds of the whole stock shall at 
a meeting decide to reduce the amount of the c?pital, 
a certificate in due form shall be made out, sworn to 
and recorded where the principal office of the corpo- 
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ration is located. That is the only lawful way in 
which the amount of the capital stock could be di¬ 
minished. Did the purchase by the bank for the 
trust company of the thirteen hundred and eleven 
shares of the latter’s capital stock constitute an un¬ 
authorized—that is, an illegal—reduction of the 
stock to the extent of the shares so purchased? That 
inquiry is satisfactorily answered by Mr. Morawetz, 
in Sec. 112 (2 ed.), of his work on corporations, 
in these words: ‘A purchase by a corporation of 
shares of its own stock, in effect, amounts to a with¬ 
drawal of the shareholder whose shares are pur¬ 
chased. from membership in the company, and a re¬ 
payment of his proportionate share of the company’s 
assets. There is no substitution of membership un¬ 
der these circumstances, as in case of a purchase and 
transfer of shares to a third person, but the members 
of the company and the amount of its capital are 
actually diminished. Whatever a transaction of this 
character may be called in legal phraseology, it is 
clear that it really involves an alteration of the com¬ 
pany's constitution, just as the withdrawal of a mem¬ 
ber of a co-partnership, with his proportionate share 
of the joint funds, involves an alteration of the con¬ 
stitution of a co-partnership. The amount of the com¬ 
pany’s assets and the number of its shareholders are 
diminished; every continuing shareholder is injured 
by the reduction of the fund contributed for the 
common venture; and the creditors who have trusted 
the company upon the security of the capital origin¬ 
ally subscribed, or who are entitled to expect that 
amount of security, are entitled to complain. It is 
no ansu'er to say that shares having a market value 
must be regarded like any other personal property, 
and that no person is injured if a solvent corporation 
in good faith purchases shares in itself at their mar¬ 
ket value, inasmuch as the shares so purchased are 
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property in the hands of the company, and may at 
any time be resold or sold. No verbiage can disguise 
the fact, that a purchase by a corporation of shares 
in itself really amounts to a reduction of the com¬ 
pany's assets, and that the shares purchased do in 
fact remain extinguished, at least until the reissue 
has taken place. The fact that such a transaction may 
not necessarily be injurious to any person is not a 
sufficient reason for supporting it. It is contrary to 
the fundamental agreement of the shareholders, and 
is condemned by the plainest dictates of sound pol¬ 
icy. To allow the directors to exercise such a power 
would be a fruitful source of unfairness, misman¬ 
agement and corruption. It is for these reasons that 
a shareholder cannot be allowed to withdraw from 
the corporation with his proportionate amount of 
capital, either by a release and cancellation before 
the shares have been paid up, or by a purchase of the 
shares with the company’s funds.’ ” 


The identical question was before the Supreme Court in 
the case of Sawyer vs. Hoge, 17 Wall., 010, wherein the 
Supreme Court held that: 


“The capital stock shares of a corporation consti¬ 
tutes a trust fund for the benefit of the general credi¬ 
tors of the corporation; that this trust cannot be 
defeated by a simulated payment of the stock sub¬ 
scription, nor by any devise short of an actual pay¬ 
ment in good faith.” 

The court in that case further held: 

“The debt which the appellant owed for his stock 
was a trust fund devoted to the payment of the 
creditors of the company.” 
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The same question was before the court in the case of 
Burch, 33 Amer. St. Rep., 331, wherein the court held as 
follows: 

“The purchase of its own stock by a corporation 
in exchange for its property of equal value, though 

made in good faith, and without element of fraud, 
or anything in the apparent condition of the cor¬ 
poration to interfere with the making of the ex¬ 
change, will not be allowed when it injuriously af¬ 
fects the creditors of the corporation even though 
the fact of the indebtedness is not at that time es¬ 
tablished or known to the stockholder. The capital 
stock of a corporation is a fund set apart for the 
payment of its debts, and the directors hold it in 
trust for that purpose. The stockholders of the cor¬ 
poration are conclusively charged with the notes of 
the trust character which attaches to 'its capital 
stock.” 

Again, in the case of Upton vs. Tubelcock, 01 U. S., 47, 
this identical point was before the supreme Court again, 
and the court in determining it in favor of the position of 
the defendant in this case, uses this language: 


“The capital stock of a moneyed corporation is a 
fund for the payment of its debts, it is a trust fund, 
of which the directors are trustees. It is a trust to 
be managed for the benefit of its shareholders during 
its life, and for the benefit of its creditors in the 
event of its dissolution. This duty is a sacred one 
and cannot be disregarded. Its violation will not be 
undertaken by any just minded men. and will not be 
permitted by the courts. The idea that the capital 
of a corporation is a football, to be thrown on the 


e 


l 9 

market for the purpose of speculation, that its value 
may be elevated or depressed to advance the interest 
of its managers, is a modern and wicked invention. 
Equally unsound is the opinion that the obligation of 
a subscriber to pay his subscription may be released 
or surrendered to him by the trustees of the com¬ 
pany. This has often been attempted but never suc¬ 
cessfully. The capital paid in and promised to be 
paid in is a fund which the trustees cannot squander 
or give away.” 

Again, this identical point of law was before the Supreme 
Court in the case of Sernger vs. Upton, 91 U. S., 60, the 
court in that case held: 

“The capital stock of a corporation is a fund set 
apart for the payment of its debts when debts are 
incurred and contracts arise by the creditors that 
which shall not be withdrawn or applied otherwise 
than upon their demand until such demands are sat¬ 
isfied. The creditors have a loan upon it in equity. 
If deferred they may follow it as far as it can be 
traced and subject it to the payment of their claims, 
except as against holders who have taken up bona 
fide for a valuable consideration and without notice. 
It is publicly pledged to those who deal with the 
corporation for their security.” 

Again, this same question was before the courts of Ohio 
in the case of Coppin vs. Greenlees and Ransom Co., re¬ 
ported in 30 Ohio State Reports, page 275. Speaking on 
page 279 the court, through Mr. Justice Mcllvaine, said: 

“But, nevertheless, we think the decided weight of 
authority both in England and the United States, is 
against the execution of the power unless conferred 
by express grant or clear implication. The founda- 


tion principle, upon which these latter cases rest, is 
that a corporation possesses no powers except such 
as are conferred upon it by its charter, either by ex¬ 
press grant or necessary implication; and this prin¬ 
ciple is so declared by the Supreme Court of this 
State, and by no court more emphatically than by 
this court. It is true, however, that in most juris¬ 
dictions, where the right of a corporation to traffic in 
its own stock has been denied, and exception to the 
rule has been permitted to exist, whereby a corpora¬ 
tion has been allowed to take its own stock in satis¬ 
faction of a debt due it. This exception is supposed 
to rest on a necessity which arises in order to avoid 
a loss." 


Upon the principle that the capital stock of a corporation 
is a trust fund for the benefit of creditors and as such cannot 
be diminished without the consent of such creditors, the 
court, on pages 270, 280, further discusses the question 
from that point in these words: 


“If a corporation can buy one share of its stock at 
pleasure why may it not buy every share? If the 
right of a corporation to purchase its own stock at 
pleasure is unlimited, where is the provision intended 
for the benefit of the creditors. * * * They 

(meaning the creditors) have a right, however, to 
assume that stock once issued, and not called back 
in the manner provided by law, remains outstanding 
in the hands of stockholders liable to respond to 
creditors to the extent of the individual liability pre¬ 
sumed." 


Again, in the case of Herring et al. vs. Ruskin Co-opera¬ 
tive Association, reported in 52 S. W., 327, the court said: 


“In the absence of express or implied charter or 
statutory power, a corporation has no power to traffic 
in its own stock.” 

Again, in the case of Cartwright vs. Dickinson, 88 Tenn., 
479, no less an authority than Mr. Justice Lurton, now of 
the Supreme Court of the United States, speaking for the 
court, said: 

“If the transaction be looked at as a purchase of 
these shares by the corporation, then it is equally 
ineffective. Whatever power a corporation may 
have to deal in its own shares, for purposes of sale 
or to secure a debt, it is too clear for argument that 
it cannot reduce its authorized capital by purchasing 
its own shares for cancellation.” 

In the case of St. L. Rawhide Co. vs. Hill, 72 Mo. App., 
148, the court said: 

“Unless the authority is conferred by charter, the 
weight of authority in both this country and Eng¬ 
land seems to be that a corporation cannot buy and 
sell its own stock.” 

Citing: 

Adams and Westlake vs. Deyette, 49 Amer. St. 
Rep., 887. 

Gill vs. Balis, 72 Mo., 424. 

Clapp vs. Paterson, 104 Ill., 26. 

Thompson on Corporations, Sec. 2054. 

Price vs. Pine Mt. Iron & Coal Co., 32 S. W., 
267. 

In the case of Crandall et al. vs. Lincoln et al., 52 Conn., 
73, the court held, on page 94, as follows: 

“The stock of a corporation is its only basis of 
credit. Unlike a partnership its members generally 
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are not individually liable for its debts. The char¬ 
acter, reputation and credit of its promoters do not 
attach to the corporation itself except to a limited 
extent. Hence, it is of vital importance that the law 
should rigidly guard and protect the capital stock. 
Otherwise, especially in these days when so large a 
portion of the business of the country is carried on 
by corporations, confidence, on which the prosperity 
of the country largely depends would be seriously 
impaired. Hence it is that in equity the capital 
stock of a corporation is now regarded as a trust 
fund for the payment of debts. The creditors have 
a lien upon it, which is prior in point of law to any 
claim which the stockholders as such could have upon 
it; and the courts will be astute to detect and defeat 
any scheme or devise which is calculated to with¬ 
draw this fund or in any way place it beyond the 
reach of creditors/* 

In the case of Adler vs. Mul. Pat. Brick Mfg. Co., 13 
Wis., 57, the court said: 

“The stockholders being in general free from per¬ 
sonal responsibility, the capital stock constitutes the 
sole fund to which the creditors look for liquidation 
of their demands. It is the basis of the credit which 
is extended to the corporation by the public, and a 
substitute for the individual liability which exists 
in other cases. So far as creditors are concerned, it 
is regarded in the law as a trust fund pledged for the 
payment of debts of the corporation. Until they are 
paid the stockholders are postponed; they are only 
entitled to that which remains after the claims of the 
creditors are extinguished. 

The earliest, and what is indeed, the leading case on this 
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question and the case in which the trust fund theory was 
first advanced, was the case of Wood vs. Dummer, 3 Mason, 
308, in which Mr. Justice Story speaks as follows: 


“It appears to me very clear upon general princi¬ 
ples, as well as the legislative intention, that the 
capital stock of banks is deemed a pledge and trust 
fund for the payment of debts contracted by the 
bank. The public, as well as the legislature, have 
always supposed this to be a fund appropriate to 
such purpose. The individual stockholders are not 
liable for the debts of the bank in their private ca¬ 
pacity. The charter relieves them from personal re¬ 
sponsibility and substitutes the capital stock in its 
stead. Credit is universally given to this fund by the 
public as the only means of payment. * * * If 

the stock may, the next day after it is paid in, be 
withdrawn by the stockholder without payment of 
the debts of the corporation, why is this amount so 
studiously provided for, and its payment by stock¬ 
holders so diligently required.” 


The opinion in this case was rendered upon a special type 
of corporation, to wit, a bank, but the principle as laid 
down in this opinion applies to any corporation as well, for 
all corporations have creditors and any decrease of the capi¬ 
tal stock must thereby decrease the fund to which the cred¬ 
itors look as a means of meeting their demands as such. 

In the case of Farnsworth, Receiver, vs. Robbins, 31 
N. W., 349, a case decided in the Supreme Court of Minn., 
it would appear that a number of the previous decisions of 
the State of Minnesota which held that a corporation could 
purchase its own stock have been reversed, for the court in 
that case held: 
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“The capital stock of a corporation contributed, 
or agreed to be contributed by its stockholders is, in 
equity and as to creditors, deemed a trust fund 
charged with the payment of its debts of the cor¬ 
poration, and must be treated as such by the corpo¬ 
ration/’ 

Citing: 

“Upton vs. Tribilcock, 01 U. S., 45. 

Sanger vs. Upton, Id., 56. 

Sawyer vs. Hoage, 17 Wall., 610. 

Clapp vs. Patterson, 104 Ill., 26. 

Crandall vs. Lincoln, 52 Conn., 73/’ 

The court further held: 

“The obligation of the defendant, evidenced by his 
note given upon the purchase of stock, was impressed 
with this trust character; and no agreed resolution 
or by-law of the stockholders could, as opposed to 
the rights of creditors in that fund authorize or re¬ 
lease the said obligation of a solvent stockholder even 
in consideration of his surrendering his stock/’ 

The court will observe that in this case the law is stated 
even stronger than in any other, to wit, that the stockhold¬ 
ers themselves could not by resolution or by-law take back 
the stock of a subscriber once it had been subscribed for, 
and debts had been incurred on the basis of such subscrip¬ 
tion. 

We are unwilling to burden the court with any further 
citation of authorities on this point, as we feel that we have 
quoted from all the highest accepted jurisdictions in the 
country, but cite the following cases which may be referred 
to if this Honorable Court so desires: 

Dartmouth College vs. Woodward, 4 Wheaton. 636. 
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German Savings Bank vs. Ulfkluhler, 19-Kan., 60. 
Beach on Private Corporations, Sec. 242. 

Green’s Brice’s Ultra Vires, 81. 

Cook on Stockholders, Sec. 309. 

Counsel for plaintiff, in the brief submitted by him in the 
trial court, cited several cases which I suppose will be the 
basis of his contention in his brief to this court, several 
of which are worthy of comment by the appellant. The 
case of Commissioners vs. Thayer, 94 U. S., 631, cited by 
the plaintiff, says: 

“Unless prohibited by law a corporation may be¬ 
come the holder of a portion of its own stock/’ 

The court will observe in reading this case that the case 
was decided on the basis of a Kansas Statute, and that the 
proposition of law as raised in the case at bar, was not, nor 
was intended to be, decided by the Supreme Court in the 
case cited. 

In the case of Bank vs. Salem Capital Flour Milling Co., 
39 Fed., 89, the plaintiff contended that this principle was 
decided, but upon closer reading of the case it will appear 
that the court held that there was not a purchase of the 
stock in that case, so that it can decide nothing that is raised 
in this case. 

The case of Porter vs. Plymouth Gold Mining Co., 29 
Mon., 347, the question was not decided directly in this 
case, for the court, in closing its opinion by one of its 
Justices, said that the opinion as written by the Justice was 
but a mere dictum, and, therefore, we contend that this 
of itself cannot be considered by this court as an authority 
on this question. 


However, now to discuss the cases which do hold in some 
few jurisdictions that a corporation may purchase its own 
stock. Upon careful reading of the cases it will be seen 
that this clause generally appears as the basis for the de¬ 
cision, to wit: 


“Unless prohibited by law a corporation may be¬ 
come the holder of a portion of its own shares. v 

We desire to repeat at this point that the section of the 
District Code as rited above is a prohibition by law which 
prevents a corporation from purchasing its own stock, and 
upon a closer reading of the authorities citing the above 
quotation, it will be seen that it does not require a statute 
expressly prohibiting such purchase but such statute as is 
in our own Code, is all that is contemplated. 

If this contract is valid, then a corporation has the right, 
at any time, to enter into an agreement to release any stock¬ 
holder from liability and place his holdings in the hands of a 
person who is not responsible financially, or could take 
back and purchase the stock of any friend when the com¬ 
pany was financially embarrassed, and thereby prefer said 
stockholder to other stockholders of the company. For 
example, assuming that this plaintiff had been a friend or 
relation of an officer of this defendant company, and they 
having knowledge of the fact that the company was in¬ 
solvent and sought to protect the plaintiff, their friend, or 
had given him such a contract, in the event that at any time 
the company should become insolvent, he would have a pre¬ 
ferred claim against them. How easy would it be in this 
manner, under this method, to prefer a friend to other stock- 
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holders in a corporation (with such a contract as this out) 
at any time this company should become financially em¬ 
barrassed. 

We, therefore, respectfully submit that the law is against 
such a contract being held valid, and public policy and fair¬ 
ness demand that the court should decree such a contract 
void. 

We, therefore, respectfully submit that this court should 
reverse the lower court. 

Respectfully submitted, 

W. Gwynn Gardiner, 
Roger J. Whiteford, 
Blaine Coppinger, 

' Attorneys for Appellant. 
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Statement of Case. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia, granted upon the motion of the 
appellee, the plaintiff below, under the seventy-third rule 
of that court. 

The suit is based upon a written conditional sale by the 
appellant company to the appellee of eight shares of the 
preferred treasury stock of the capital stock of the appellant 
company, at $125 per share— 

“upon the distinct and express condition that at any 
time after the expiration of one year from said 23d 
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day of May, 1908, the said defendant would repur¬ 
chase from said plaintiff the said eight shares of said 
preferred treasury stock, at its standard selling price, 
at the time of repurchase, or in any event at not less 
than $1*25.00 per share.” 

Ree., pp. 1, 2 and 4. 

At the expiration of the year mentioned the appellee de¬ 
manded that the appellant comply with its agreement to 
repurchase said stock and perform the condition of the sale 
thereof, which it refused to do; hence the suit. The ap- 
}>ellant ? s pleas are those of nil debet, non assumpsit and 
ultra vires. The affidavit in support of these pleas is a sub¬ 
stituted one, filed by leave of court, and by the pleas and 
affidavit the defense set up is that under the terms of the 
charter and by-laws of the appellant company— 

“there is no authority given to the defendant cor¬ 
poration to enter into any such agreement as pleaded 
in said declaration and hill of particulars.” 

Rec., pp. 5 and 6. 

That since the issuance of the certificate of stock to the 
appellee he has received certain dividends thereon, some of 
them paid to him since the filing of the declaration, which 
fie had retained and used, and that, consequently, he was 
now estopped from asserting any rights which he might have 
under the contract sued upon, and that if the appellee was 
entitled to any action whatever, it was hv a suit in damages 
for the difference between the selling price of the stock and 
the contract price. 
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ARGUMENT. 

With respect to the last-mentioned contention, if it has 
any merit, we respectfully submit it cannot be advanced 
under the pleas interposed in this case. It is clear that until 
the appellant company repurchased the stock in accordance 
with its written agreement the appellee was entitled to re¬ 
ceive and use any dividends that might be declared thereon, 
and the appellee undoubtedly remains the owner of the 
stock until the appellant shall have complied with its agree¬ 
ment and repurchased it. The contention presents no case 
for the application of the doctrine of estoppel. 

An effort is now made by the appellant, for the first time, 
to contend that a question of fact was sufficiently raised by 
it in its pleas and supporting affidavit to require that the 
case be submitted to a jury, and for the refusal of the court 
below to permit this, error is assigned. \Ye will undertake 
to dispose of this contention. 

An examination of the appellant’s affidavit of defense 
discloses that it is not denied that the officer of the company 
who, on its behalf, made the contract sued upon, its general 
manager, was clothed with the power and authority to make 
it, so far as the company could confer it upon him. It must, 
therefore, lx? presumed that he possessed the power and au¬ 
thority unless it can be shown that such a contract was 
wholly without the corporate power and authority of the 
company to make, and this is a question of law, not of fact. 
\gain, the affidavit of defense states: 

“That under the terms of the charter and bv-laws 

4 . * 

of the company, which are now in the possession of 
this deponent, and with which this deponent is 
thoroughly familiar and acquainted, there is no au¬ 
thority^ given to the defendant corporation to enter 
into any such agreement as pleaded in said declara¬ 
tion and bill of particulars, and that this deponent is 
ready to verify by a production of the charter and 
by-laws at the trial of this cause.” Ree., p. 5. 

\ 


i 
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The most that can be claimed for this statement, as one of 
fact, is that the charter and bv-laws are merely silent on tlie 
subject, as it is natural to suppose that they would be. It is 
to be observed that the affidavit does not state that the au¬ 
thority to make the contract sued upon is expressly denied 
or withheld bv either the charter or bv-laws. But further- 

t. • 

more, the language quoted from the affidavit may fairly tie 
regarded as an attempt on the part of the affiant, the presi¬ 
dent of the appellant company, to construe the charter and 
by-laws himself, and then put forward this con-struction as 
matter of fact to lie passed upon by a jury. This, we submit, 
he cannot l>e permitted to do, and if the appellant desired a 
construction of the charter and by-laws to aid its defense, it 
should have produced and attached copies of them to its 
affidavit, and let the court determine, as a matter of law. 
whether they justified the contention attempted to be made 
in this fashion. 

We will spend no time in meeting the contention found in 
appellant's brief, that because the appellee’s affidavit con¬ 
tained 


“no reference or suggestion that the charter of this 
company provided that it shall have the right to pur¬ 
chase or repurchase its stock.” 


or anything 

“to show that the board of directors, or the govern¬ 
ing body, or any member of it who had authority, 
even passed upon, authorized, ratified, or sanctioned 
the agreement in question.” 

that therefore it was fatally defective and disentitled the 
appellee to the judgment awarded him. It is enough to re¬ 
call that ordinarily the sale of stock in a company is fairly 
within its corporate power, and its officers are the persons 
who generally negotiate such sales, and when a sale is ef¬ 
fected and the stock is issued and the money received there¬ 
for and dividends are thereafter paid on the stock sold, it 
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does not appeal to the sense of the obligation of a contract 
to observe, as in this case, a rather disingenuous attempt to 
repudiate the terms and conditions of the contract of sale. 

We proceed now to consider the only question advanced 
to and considered by the court below, and that is the ques¬ 
tion raised under the plea of ultra vires. 

We submit that, unless absolutely forbidden by the law 
of the incorporation, a corporation has the right to become 
the purchaser and holder of its own shares. This is the doc¬ 
trine of the Federal courts, including the Supreme Court, 
which in the case of Commissioners vs. Thayer, 94 U. S., 

631. say: 

/ «/ 


“Unless prohibited by law, an incorporation may 
become the holder of a portion of its own shares.” 

In Bank vs. Salem Capital Flour Milling Company, 39 
Fed., 39, the court, at page 96, says: 

“The rule appears to be well settled in the United 
States that a corporation may, unless prohibited by 
statute, purchase its own stock, or take it in pledge or 
mortgage * * *, neither, in my judgment, is a 

purchase of stock by a corporation, even when made 
under circumstances or for purposes that make it 
voidable, generallv and absolutely void, but only as 
against those who are injured by it, and in some 
proper and timely proceeding seeking redress against 
it.” 

In the case of Porter vs. Plymouth Gold Mining Company, 
*29 Montana, 347 (101 Am. St. Bep., 569), there was a sale 
of stock very similar to the case at bar. In disposing of a 
similar contention as made here by the appellant, the court, 
in their opinion, say: 

“We believe the rule to be well settled in the United 
States by the overwhelming weight of authority and 
reason, that a private corporation may purchase its 
own stock if the transaction is fair and in good faith; 
if it is free from fraud, actual or constructive; if the 
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corporation is not insolvent, or in process of dissolu¬ 
tion ; and if the rights of its creditors are in no way 
affected thereby” (citing cases). “No bad faith, un¬ 
fairness, or fraud is charged against this transaction. 
There is nothing tending to show that the corporation 
is insolvent or in process of dissolution, or that any 
creditors exist whose rights could be affected.” 

See also: 

Mineral Co. vs. Camden & Driscol, 106 Va., 663 (117 
Am. St. Rep., 1028). 

Lumber Co. vs. Telephone Co., 127 Iowa, 350 (109 
Am. St. Rep., 387). 


Roth the Virginia case and the Iowa case cited above are 
instructive reviews of the doctrine. 

Thompson, in his work on Corporations, volume 2. sec¬ 
tion 2063. commenting on the cases that hold this view, says: 

“Under the theory of these rases, the preservation 
of the rights of creditors being the onlv reason for a 
limitation upon the power of corporations to purchase 
their own stock, it has been held that creditors alone 
may impeach such a transaction.” 

Treating the contract upon which this suit is based as a 
conditional sale of tbe stock of the defendant to the appellee, 
we call the court’s attention to the case of Vent vs. Duluth 
Coffee Company. 64 Minn.. 307. in which, among other 
things, tbe court says: 

“An agreement for tbe purchase from a corpora¬ 
tion of shares of its capital stock, providing that at 
the end of a certain time the purchaser might, at hi< 
option, return tbe shares and receive back the pur¬ 
chase price, constitutes a conditional sale with tbe 
option of tbe purchaser to revoke or to rescind, and 
is not ultra vires, but Is enforceable between the orig¬ 
inal parties thereto, the rights of creditors not beinfj 
in volved.” 
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If, on the other hand, the contract in question is to be 
treated as a sale of the defendant’s stock, coupled with an 
agreement on its part to repurchase it, then such agreement 
is valid unless the law of its corporate existence expressly 
forbids, and to this point, in addition to the authorities here¬ 
tofore submitted, we beg to submit the following: 

In re Castile Braid Co., 145 Fed., 224. 

2nd Purdy’s Beach on Private Corporations. Sec. 

1284-1285. 

Bank of Columbus vs. Bruce et al., 17 N. Y., 507. 
Trustee vs. Raff, 176 N. Y., 611. 

7 Am. & E. Encyc. of Law, 818. 

Tn the Castile Braid Company case cited above, the Federal 
court uses this significant language: 

“The trustee in bankruptcy represents the creditors 
of the bankrupt corporation, but it is not made to 
appear that any of the creditors who were such at the 
date of the bankruptcy were creditors when the con¬ 
tract was nwde, or that the corporation was then in¬ 
solvent, or that the stock was not worth all that was 
agreed to be paid therefor. The contract was made 
March 80, 1004. The petition in bankruptcy was 
filed in September. 1905, about 18 months thereafter. 
The court cannot indulge in any presumption of in¬ 
solvency at a prior date, or that the agreement was in 
fraud of or even prejudicial to creditors existing at 
the time of its execution, or that the officers and di¬ 
rectors and stockholders were acting for any purpose 
other than the best interest of the corporation and its 
creditors, if any, or in violation of law.” 

It perhaps should he pointed out at this place that there 
is no suggestion in the record that the appellant company 
was insolvent at the time of the making of the contract sued 
upon, or that the contract would impair the rights of credit¬ 
ors or stockholders of the appellant company nor, it is to be 
observed, are there any creditors or stockholders of the ap¬ 
pellant company complaining of the contract. 
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The foregoing suffices, we respect fully submit, to establish 
the first proposition, that unless absolutely forbidden bv the 
law of its existence, a corporation ha s the right to become the 
purchaser aiul holder of its men shores. 

We come now to the second proposition, which is that the 
incorporation law of the District of Columbia, under which 
the appellant company was incorporated and organized, does 
not prohibit a corporation from purchasing shares of its 
own capital stock. 

r l here is no exjyress prohibition of such a power to be 
found in the District incorporation law, nor do we under¬ 
stand that the appellant claims that there is. Its contention 
is that the law provides the means and methods bv which a 
company, formed thereunder, may increase or diminish its 
capital stock, and it argues that the effect of the contract 
sued upon, if enforced in the manner sought by the appellee, 
would result in the diminution of the capital stock, and that 
this could only he done in the manner provided bv the 
District, law. 

The provisi oils of the District Code providing for a dimi¬ 
nution of stock make it clear that what is in contemplation 
is an absolute retirement of a part of the capital stock. In 
the case at bar. the repurchase by the appellant under its 
conditional agreement with the appellee is in no sense a 
diminution of its capital stock. The company may. the 
next day. resell the stock thus repurchased by it. Upon such 
repurchase. it is immediately again available for sale if the 
company needs the money for earning on its business. 
Again, we invite the court’s attention to the Braid case, supra. 
in which it was contended that the purchase by a corpora¬ 
tion of its own stock was ultra circs because it contravened 
the provisions of the incorporating statute. The following 
is the section of the statute relied upon by the party in 
making the contention in that case: 

‘‘The directors of a stock corporation shall not 
make dividends except from the surplus profits aris- 
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ing from the business of such corporations, nor 
divide, withdraw , or in any way pay to the stock¬ 
holders, or any of them, any part of the capital of 
such corporation, or reduce its capital stock, except 
as authorized by law.” 

To the contention so made under this section, the Federal 
court made this answer: 

“Does this section broadly forbid the purchase by 
the corporation of its shares of stock held by its di¬ 
rectors? Clearly not, if the transaction is fair and 
honest and in the interest of such corporation, and 
not of the selling directors, and therefore, not offen¬ 
sive to the law under the cases cited. * * * The 

purchase of the stock of the corporation by the cor¬ 
poration from the stockholders is not prohibited or 
forbidden, but the payment thereof from the capital 
may be, and possibly is * * *. In the case now 

before this court, it does not appear that there was not 
a surplus at the time the contract was entered into. 
As there is no fraud or unfairness apparent on the 
face of the contract, it seems clear a valid claim prima 
facie is made out by the proofs.” 

If this court should be inclined to accept the view of the 
law set forth in the last above quoted case, an affirmance of 
the judgment of the court below follows, for the record does 
not show any fact inconsistent with the idea that the ap¬ 
pellant would have repurchased the appellee’s stock out of an 
accumulated surplus, even if it were forbidden to do so from 
its capital. 

The defense of ultra vires is not one encouraged by the 
courts. The Supreme Court, in the case of Ry. Co. vs. Mc¬ 
Carthy, 96 U. S., 258, says: 

“When a contract is not on its face necessarily be¬ 
yond the scope of the power of the corporation by 
which it was made, it will, in the absence of proof to 
the contrary, be presumed to be valid. Corporations 
are presumed to contract within their powers. The 
doctrine of ultra vires, when invoked for or against 
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a corporation, should not be allowed to prevail where 
it would defeat the ends of justice or work a legal 
wrong.” 

Again, it is well settled that when a corporation repudiates 
an ultra vires contract into which it has entered, there is an 
obligation to restore what it has received under the contract, 
and a recovery may be had on an implied contract for 
money had and received. 

1 Clark & Marshall on Private Corporations, 583 et 
seq. 

R. R. Co. vs. St. L. A. & T. R. R. Co., 118 U. S.. 317. 
Ry. Co. vs. Bridge Co., 131 U. S., 371. 
Transportation Co. vs. Pullman Palace Car Co., 139 
U. S., p. 24. 

Under this doctrine, the apj>ellee would l>e entitled to re¬ 
cover under the second count of his declaration, which con¬ 
tains the common counts. 

It is to l>e borne in mind that the purchase by the aj>- 
pellee was not an original subscription to the capital common 
stock of the appellant company, but a conditional purchase 
of its “preferred treasur;/ stock,” and perhaps it may not be 
out of place here to observe that the condition of the contract 
was of such a character that the ap|»ellant company was 
bound to prepare itself to comply with the provision for the 
repurchase of the stock after the expiration of a year from 
the date of the agreement, and that the money that it re¬ 
ceived therefor would only be at its temporary disposition 
and use. It was not of course bound to sell upon such a 
condition, but having done so and having the power to do 
so, it must be presumed that it understood the nature of its 
obligation and made due provision to fulfill it at the proper 
time. Instead of doing so, however, the appellant attempts 
to repudiate the condition upon which it made the sale of 
its preferred treasury stock to the appellee, and yet would 
hold him to the purchase as one of an absolute contract to 
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buy, which it was not, and it seeks to accomplish this thor¬ 
oughly inequitable design by invoking the doctrine of ultra 
vires . 

Finally, we desire to call the court’s attention to the cases 
cited by the appellant in its brief in support of its conten¬ 
tions on the want of power of a corporation to purchase its 
own stock. In nearly every ease, it will be seen that either 
creditors or stockholders were complaining of a purchase 
by a corporation of its own stock, the claim being made 
that they were injured thereby. None of them were based 
upon such a contract as is before the court, and many of 
them recognize the power of a corporation to purchase shares 
of its own stock unless forbidden by the statute law. 

Without further prolonging the discussion, we most re¬ 
spectfully submit that the judgment of the court below has 
not only its support in law, but in morals and equity as well, 
and should be affirmed. 

J. H. RALSTON, 

F. L. SIDDONS, 

W. E. RICHARDSON, 

Attorneys for Appellee. 
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